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STATUTES INVOLVED 


22 B.C. Code §1801 (a) (1967). Surgqlary-Penalties. 


"t‘hoever! shall, either in the nichttime or daytire, 
break and enter or enter without breaking, any Gwelling, or roor 
usea as a sleeping apartment in any building, with intent to 
break ana carry avay any part thereof, or any fixture or other 
thing attached to or connected thereto or to cormit any criminal 
offense, shall, if any person is in any part of such dwelling or 
sleeping apartment at the tire of such breaking and entering, or 
entering without breaking, be cuilty of burglary in the first 
cegree. Burglary in the first degree shall he punished by im- 
prisonnent for not less than five vears no more than thirty 
years. (ilar. 3, 1901, 31 Stat. 1323, ch. 854, § 923.)" 


22 D.C. Code §2291 (1967). Grand Larceny. 


"\hhoever shall feloniously take ane carry away anythine of 
value of the amount or value of $100 or upward, including thinas 
savoring of the realty, shall suffer imprisonment for not less 
than one nor more than ten years, (ar. 3, 1901, 31 Stat. 1324, 
ch. 854, § 826; Aug. 12, 1937, 50 Stat. 628, ch. 599; June 29, 
1953, 67 Stat. 99, ch. 159, § 215 (a).)" 
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STATEMENT OF ISSULS PRESENTED FOR REVIEW 


I. Whether cefendant's Pifth Amendment richt against being twice 


put in jeopardy was viclated by the jurv's inconsistent verdict of 


his conviction of Grand Larceny and acquittal of First Decree burolary. 


th 


This Case has not previously been before this court, 


References to i. 


PRIEF FOR #PPLLLANT 


ULITES STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLU:3IA CIRCUIT 


“NO. 24,139 _ 


UNITED STATES OF AMERICA 
Vv. 
JAZS EDUARD FORD 
appe 


APPEAL FRCL! THE UNITED STATES DISTRICT 
COURT FOL THE DISTRICT OF COLU!IESIA 


JURISDICTIONAL STATESENT 


Defendant was arrested on Hav 16, 1969, and indicted on Septerber 
9, 1969 for the crimes of burglary (22 D.C. Code § 1801l(a) (1967)) and 
srenc larceny (22 D.C. Coée §2231 (1967)), to which charces the defen- 
dant enterec a plea of not guilty on Septerber 19, 1969. 
> on December 12th and 15th, 1969, resultinsg in a 


verdict of not suilty of burglary and cuilty of larceny. Defendant’ 


waS sentenced to not less than two years nor rore than six years on 


liarch 10, 1870. ‘Thereafter, defendant filec a tirely notice of appeal. 
The jurisciction of this Court is assertec hv virtue of the nrovisions 
of 28 U.S.C. $1291. 
STATE: TET OF FACTS 
Defendant was arrested on ‘‘av 16, 1957 at 19th and Belmont foads, 
ii. 22, Vashington, D.C. at 9:30 2.i:. for drivinc while drunk (Tr 6-7). 


A male passenger in the car with the defenciant was sent on his vay by 
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i 
the arresting officer. ‘he arresting officer testified that he cb- 


seuved two toasters and a large quantity of reat “still cold, like it 


just came from a freezer", (Tr. & ) on the hack seat. The defendant 


then allegedly opened the trunk (fr. 8), though he testified that he 
never opened it (Tr. 12, 16), and asked the officer to guard his 


| 
property (Tr. 8) at which time a projecter, with the name “St. Ann's" 


written on it (Tr. 8) was found. The cefendant clained it was his 
property (Tr. 8). ‘the defendant does not dispute nossession of the 
projector or the other items (Tr. 14) anc claimed in his testimony at 
trial that he had purchased the allegedly stolen merchandise (fr 67, 
69, 72, 74-75). 

Subsequent to his arrest, the officer investigated to see whether 
any of the iters were reported as stolen (Tr. 9), when this information 
could not be confirnec, (Tr, 49-50) cefencant was transritted to the 
stationhouse where the property was inventoriec. Approximately 3 hpure 
later (Tr. 9) while the traffic charce was being processed, the police 
officer heard a raGio car run (Tr. 9) for St. Ann's Rectory. It was 
subsequently assertainec that the recovered property had been reported 
as stolen from the Rectory (Tr. 50-52. The defendant vas arrested ne 
later indicted for Burglary in the first decree ana Grand Larceny. 

fhe trial judge was askec by the jurv durinc its deliberation, 


whether it was possible to convict the defendant on one count and not 


on the other: 


ale 


"The Court: ‘tie have two questions... 


The other is: Is it possible to fine the 
aefencant guilty on one count and not guiltv on the other? 


"Of course it is possible." (Tr. 100) and, 


"The Court: ‘The question has been asked: Is it 
possiple to find the defendant guilty on one count and not 
guilty on the other? 

It is possible to find the defendant suilty on one count 
ané not the other. In fact, they should be considered 
separately. ne may be found not guilty on either count or 
both counts. te may be founc guilty or not guilty on each 
(fr. 100-101). 

This instruction was not objectec to by counsel for 
cefenaant. 


ARGULEUT I 


DEPENDALT’S FIFTH AMEUDIENT PIGHT AGAINST BLING TICE Put IF 
JEOPARDY “IAS VIOLATED EY THE INCONSISTENT VERDICT OF HIS DI- 
ING FOUND GUILTY OF GRAUD LARCENY 2itpD ACOUITTAL OF FIRST DES 
GREE LUPGLARY 


tt 


one of the rost perplexing problems facing both jury and lawyers, 


under today’s modern practice of multi-count indictments, is the 


apparent inconsistencies which arise when the jury fines a defendant 
guilty of one or’ several counts of the indictnent and not cuilty of the 
others, though they ray all have arisen during one "continuous" act. 

The leading American case involvinc this :zwestion is Dunn v. 
Unitec States, 284 U.S. 390 (1932), wherein the Court, per Justice 
Holmes, held that consistency in a verdict is not necessary, anc that 
each count of an indictment is to be considered as if it were a separate 


indictuient, 234 U.S. at 393. The basic rationale seemingly behind in- 


u 


. 
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consistent verdict is that the jury may be considered ‘to have been ex- 


bes ee = 
ercising clemency in favor of the accused. “vhile the majority rule ‘is 


that inconsistent verdicts are not grounds for reversal, Gillar v. 


United States, 67 U.S. App. D.C. 16, 182 F. % 962 (1959), Jackson ve 


United States, 114 U.S. App. D.C. 161, 313 F. 2d 572 (1962)., there 


are cases which have held that there must be consistency in a jury 


vercict on a multicount incictrent, Speiller v. United States, 31 F 2d 


682 (CA 3, 1929). See generally, $3 AIR. 34 259 it. sec. (1968) (2 


comprehensive review of inconsistent verdicts). 


In a recent case before this Court, United States v. Fox, #22,735, 
“Geciued June 30, 1970, the probler: was presented as to the inconsistency 
of the appellents conviction of burclary but acauitted of larceny. 


This Court held that though the verdict mav be inconsistent it is not 

reversible "...however much the juries conclusion ray! tax the lecally 
- ; COMPA | Ane Ae 

trained's penshant for G@umstability." (Slip decision) #22, 785 at pc. 


G). The decision was predicated upon the belief that the jury could 


have found that appellent comnaitteu burglary but never consummated the 
crime of larceny. 

In the instant case, the reverse proposition is presented to the 
Court. Here, the jury found the Gefendant cic not enter with intent 
to comait burglary but subsequently decided to steal anyway. : 

ne indictient chargec that: | 


"Pirst Count: 


on or about jiavy 16, 1969, within the District of Columbia 
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Bames-.E. Ford enterea a cwelliny, known as St. Ann's Rectory, 

ec by she Diocese of ‘iashington, a corporation sole, while 
Raloh C. Torsiollo was present in the saic Gwelling, with intent 
f° steal property of another. 


pecone Count: 


ror about zlav 16, 1959, within the District of Colurbia, 
Panes E. Fora stole property of ghe Diocese of Washington, 2 
*eorporation sole, of the value of about $€68.00, consisting of 
one novie projector of the value of $600.00, one reel of the 
palue of $3.00, two toasters of the value of $40.00, and an 
mssortvent of meats of the value~of $25.00." 


f. 


his Court's attention is crawn to the fact that Count I snecif- 
ical charsec defendant with entering the premises with “...intent to 


steal property of another.” An accuittal tc this count is explained 


ea rationalizec on the failure of the mens rea, (or crininal 


intent) to coincice with the actus reas (the entry into St. Ann's). 
However, the facts of the case reflect that the more reasonable expla- 
nation is contrary to this rationalization. 

@he alleceui burglary tock place at approximately 3:15-3:39 A., 
in the morning (Tr. 22, 29). The items stolen were taken from two 
uiffereat roo.s (Tr. 24, 25, 39} in the Rectorv. It strains credibilitv 
to believe that this accused enterecé the premises at a mic-morninc 
hour, at an hour when others woulé be expectec to be present, left one 
2 the Rectory anc entered a second sraller enclosure, anc then 
conmencecé rucmaging through the property of the "ectory, all for the 
sole purpose of removing himself from the streets of "ashington. That 


itend were taken is of apparently no consequence. If we, as reasonable 
4 
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James-E. Ford enterea a dwelling, known as St. Ann's Rectory, 4 
owneca by she Diocese of ‘lashington, a corporation sole, while 3: 
Ralph C. Torsiollo was present in the saic dwelling, with inter 
toe steal property of another. 


Seconau Count: 


On or about iiav 16, 1959, within the District of Colurbia, 
James E. Ford stole property of ghe Diocese of Washington, 2 
corporation sole, of the value of about $€5§.00, consisting of 
one novie projector of the value of $600.00, one reel of the 
value of $3.00, two toasters of the value of $40,909, anc an 
assortiient of meats of the value-of $25.00." | 


| = 
This Court's attention is G@rawn to the fact that Count I snecif- 
ically chargea defendant with entering the premises with *...intent to 


steal jroperty of another." An accuittal ¢c this count is explained 
| 

away and rationalized on the failure of the mens rea,/ (or crininal 

intent) to coincide with the actus reas (the entry into St. Ann's). 


However, the facts of the case reflect that the more reasonable expla- 
nation is contrary to this rationalization. : 
The allegea burglary tock place at approximately 3:15-3:30 Netiie 

in the morning (Tr. 22, 29). The items stolen were taken from two 
uifferent roonws (Tr. 24, 25, 39) in the Rectory. It strains credibilitv 


to believe that this accused entered the premises at a nic-mornine 


hour, at an hour when others woule be expected to be present, left one 


roor. of the Rectory anu entered a. second smaller enclosure, anc then 
conmencec rmwaging through the property of the Rectory, all for the 
sole pprpose of renoving hinself from the streets of “ashington. That 


iter.s were taken is of apparently no consequence. If we, as reasonable 
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nen, te not to jucge the intents of incivicuals by their actions and 


veeus; what criteria of cetermination shall we substitute for it? 

Shali we determine intent by whic, bv chance or nerhaps by focusins on 
ceeas only while ignoring misdeeds. All logic dictates the simple 
proposition that men co onlv what thev intend to do. This Appellant is 
no exception. 

The Pifth Amendment provides in part that “...nor shall anv >rerson 

for the sa.e offense to be twice put in jeonvardy of life or 
in the recent case of Ashe v. Swenson, U.S. 

Ea. 2c 462 (1970), the Supres.e Court hela that the dcoctrire 
of collatoral estoppel applies in criminal matters as well as civil 
matters Sabe, 25 L. Eé. 2c at 456. 

"It means simply that when an issue of ultimate fact has 

once been determined by a valic anc final juccrent, that issue 

cannct again be litisatec between tha parties in anv future 

lawsuit." Asbe, supra, 25L. Ec. 2 at 475." 

Tue appellant, Eshe, had been accusec of rarticipating in the 
robbery of several peonvle in a care game. His first trial endec in an 
acquittal, the state then triec. hiz on the same charce, except that it 
involvec a separate incividual in the carc care. Overrtling Hoac v. 
New Jersey, 356 U.S. 464 (1953), the Court hela that the State could 
not’ try Ashe on the saite evidence until the finally obtained a convic- 
eonr as this was violation of his Pifth Arnencrent nrovision against 
double jeopardy. 


It is Annellant's contention that the doctrine of collateral 
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estoppel applies also in this case, and that to the extent applicable, 


tre inconsistency doctrine of Dunn has been superceded by the "rational 
approach" test as enurierateu in “she. 
Whe federal Cecisions have made clear that the rule of collateral 
estoppel in criminal cases is not to be applies with the hypertechnical 
and archaic approach of a 19th century pleading book, but with realisr 
anc rationality. ‘here a previous judgrent of acquittal was based 
upon a general verdict, as is usually the case, this approach requires 
a court to "examine the record of a prior proceeding, takine into 
account the pleadings, evidence, charce, and other relevant matter, 
ana conclude whether a rational jury cous have crounéed its verdict 
upon an issue otner than that which the defendant seers to foreclose 
from consideration.” ‘The inquiry “nust be set ina practical cramer 
and vieweg@ with an eye to all the circumstances of the proceedincs.* 
e-eany test rore technically restictive woul¢, of course, simoly amount 
to.a rejection of the rule of collateral estoppel in criminal pro- 
ceedings, at least in every case of acquittal. : 
“nere is autnority for the proposition that a judge hearing the 
| 
instant case could be reversec on an inconsistent verdict, United 
States v. liaybury, 274 F 2c 89S (CA 2, 1960). Fo rational judge , 
sitting as a trier of facts, would acauit of first degree burglary. 
uncer the facts of this case; namely the unusualness of the hour, the 


fact that defendant's car, or one very sivilar, was seen leaving the 


scene, (ir. 22, 23, 29, 31, 34, 35, 36, 45, 46, 47) defenéants a@mission 
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z 
of possession of the allegedly stolen =erchandise, anc that the iters 
were locatec in two separate roong. 

There are only two supportable theories as to defendants acauittal 
of first degree burglarv. One, that he never was on the scene, in 
which eyent his larceny conviction should he reversed, and two, that 
he enterec St. Ann's Rectory at 3:15 to 3:30 A.**. without the intent to 
steal. ,sowever, the facts necate this latter conclusion. B3oth counts 
of the incictment, Cesrite the severabilitv concept in Dunn, arose 
fro: a corz:on, continuous set of facts, or the "same transaction", 
Ashe,~.25 L Ed. 2d at 481. 

This case squarely presents this Court tith the opvortunity to 
fori-zulate a rule of rationality, whereby, if in the trial judce's 
opinion the evicence adducec arises from onlv one possible common set 
6£ facts, then, in a multi-court incictment, charging both buralary 
aati Poe the jury shoula be instructed that if it fines the 
aefencuant not guilty of burglarv, then it must also find the defendant 
not cuilty of larceny. ‘This rule is urcged upon this Court, to be 
exercised on a case to case basis in order to stop Ccefendant's fror 
having to "run the: cauntlet," Green v. United States 355 U.S. 134, 189 
(1957) anc recuiring the yovernment to try the accused on the strongest 
charge available. 


This will end jury verdict inconsistencies cr7 the ahwione nractice 


of juries arriving at a “settlement” or "corpromise" in cririnal cases. 
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Thile Appellant concedes that trial counsel did not object to the 


instruction or inccnsistent veraict, if it amounts to plain error or 


raises a serious constitutional cvuestion this Court can take cognizance 
1 i 


of the error first raiseau on appeal, Payton Vv. Uniteé ‘States, 96 U.S. 
———_ a 
App. D.C. 4, 22F. 2a 794, 797 (1955), Fisher v. Unitei States, 328 U.S. 
= 
463 (1945), Harris v. United States, 112 U.S. App. D.C. 100, 299 F. 24 
——— 
| 
931 (1962). 


CONCLUSIO”“ 
“HEREFORL, <iefendant respectfully requests that his conviction he 
reversed, ana a judgment of acquittal be entered on the charge of 


Grand Larceny. | 


Respectfully subritted, 


Benton L. Pecker 
Attorney for sSpediant 
3720 Farracut Avenue 
Kensincton, tNarvlanc 
933-3211 


Of Counsel: 
lLielvin G. bBergraan 
3705 xhoue Island Avenue 
Lit. Rainer, liaryland 20822 
CERTIFICATE. OF SERVICE 
I EDREBY CERTIFY, that a copy of the forecoing Brief of Arpellant 


was hana delivered to the Office of the United states Attorney's office, 


U.S. Court House, Washington, D/C. , this 28 Ga f Auuust, 1970. 
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; ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 

Whether the inconsistent verdicts in a two-count indict- 
ment require reversal of the conviction. 


* This case has not previously been before this Court. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,139 


UNITED STATES OF AMERICA, APPELLEE 
v. 


JAMES EDWARD FORD, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a two-count indictment filed 
on September 9, 1969, with first-degree burglary and 
grand larceny in violation of 22 D.C. Code $$ 1801{a) and 
2201, respectively. On December 12, 1969, trial began 
before the Honorable June L. Green, sitting with a jury, 
and? on December 15 appellant was found not guilty of 
first-degree burglary but guilty of grand larceny. On 
March 10, 1970, he was sentenced to two to six years. This 
appeal followed. 


(1) 


2A 


The Government’s Case 


At approximately 9:30 a.m. on May 16, 1969, at the 
corner of Nineteenth Street and Belmont Road, N.W., Of- 
ficer James McNamara of the Metropolitan Police ob- 
served appellant operating a red Oldsmobile with expired 
tags (Tr. 6). After watching the car weave from side to 
side, the officer stopped appellant and informed him that 
his tags were expired (Tr. 6-7, 46-47). Noting immedi- 
ately that appellant and a male passenger both appeared 
to be intoxicated,: Officer McNamara took the keys from 
the car and advised appellant that he was under arrest 
for driving while drunk (Tr. 6-7, 46-47). He was also 
charged with the use of expired tags and a defective muf- 
fler (Tr. 7).* 

While arrangements were being made to transport ap- 
pellant to the stationhouse, he became concerned about the 
welfare of his passenger and the property in his auto- 
mobile. After allowing the passenger to leave, Officer Mc- 
Namara noticed that in the back seat of the car were two 
toasters, a quantity of frozen meat in boxes and wrapped 
in foil, and some painting equipment (Tr. 8, 47). Ap- 
peliant continued to exhibit great dismay over the pros- 
pect of leaving his auto unattended and informed the 
officer that he had “stuff in the trunk” (Tr. 8, 48). He 
took the keys from the officer, opened the trunk and dis- 
played more painting equipment and a movie projector 
(Tr. 8, 48). Although appellant claimed ownership to the 
projector, Officer McNamara noticed that a label on its 
top said “Saint Ann’s School” (Tr. 8, 48). When asked 
about the projector, appellant replied, “Don’t you worry 
where I got it. You just make sure it is there when I get 
the car back.” (Tr. 48.) The officer assured appellant 
that the car and its contents would be cared for, and ap- 


2 The officer smelled a strong odor of alcohol on appellant’s breath 
and observed a partially consumed bottle of wine in the car (Tr. 7). 


2 Appellant pleaded guilty to driving while drunk, and the ex- 
pired tags and defective muffler charges were nolled (Tr. 7). 
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pellant was transported to the Thirteenth Precinct (Tr. 
49). 

At the precinct Officer McNamara checked the stolen 
lists but found no listing for the projector (Tr. 9, 50). 
Then, at approximately 10:30 a.m. while he was making 
the papers on the traffic violations, he heard a radio run 
for a burglary report at Saint Ann’s Church. He con- 
tacted the officer who was responding to the scene and re- 
quested to be informed as to the proceeds of the burglary. 
A return call from the officer on the scene informed Mc- 
Namara that a projector, two toasters and a quantity of 
frozen meat had been taken (Tr. 9, 50). 

Mrs. Amelia Serafino, the secretary at Saint Ann’s 
Church, came to the stationhouse and identified the prop- 
erty found in appellant’s car as the goods belonging to the 
church (Tr. 52). Cficer McNamara then charged ap- 
pellant with grand larceny and burglary. 

At trial Officer McNamara testified to the events of 
May 16 and identified appellant as the driver of the red 
Oldsmobile with the defective muffler (Tr. 46, 76-77). 
Officer William Shearin, Jr., the assisting officer, corrobo- 
rated Officer McNamara’s testimony (Tr. 56-60). 

Reverend Ralph C. Torsiello testified that on May 16, 
1969, he was a resident at the Saint Ann’s Rectory‘ at 
4100 Yuma Street, N.W., and at approximately 3:15 a.m. 
was awakened by a loud banging sound caused by a car 
with a bad muffler (Tr. 22). Since it was unusual for a 
car to be in the area at such a late hour, Father Torsiello 
went to the window to investigate and observed a “red- 
dish looking ear” pulling up Yuma Street (Tr. 22). He 
returned to bed. Upon awakening the next morning at 
approximately 7:30 a.m., he discovered that two toasters 
and some frozen meat had been removed during the night 
from the downstairs kitchen area and a projector had 
been taken from a room adjacent to the kitchen (Tr. 24- 


3 Before trial the court held a hearing and denied appellant’s 
motion to suppress the evidence (Tr. 5-19). 


«The rectory connects with the church and contains a kitchen, 
dining room, and a basement (Tr. 21). 
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25). He identified the property taken from appellant’s 
car as the items belonging to the Saint Ann’s Church and 
related that he had seen the items in the rectory on the 
day before the burglary (Tr. 25-27, 44). 

Amelia Serafino testified that she came to work at ap- 
proximately 9:00 a.m. on May 16, 1969, and discovered 
the loss. She identified the items at the stationhouse and 
proceeded to identify them again in court (Tr. 40-42). 


The Defense 


Appellant testified that he was a chronic alcoholic and 
on May 15, 1969, had been drinking all day and all night 
(Tr. 63-65). On the morning of May 16, while on his 
way to buy some more wine, he had met two strangers in 
an alley and bought the projector, meat and toasters from 
them for $35.00 (Tr. 67-68).* They loaded the goods in 
appellant’s car. Later, when appellant moved his car be- 
cause it was in a private area and he felt that he better 
move his car out “if someone needs parking,” he was 
stopped by Officer McNamara (Tr. 68). He admitted that 
his car had a hole in the muffler which caused a noise 
when the car was driven (Tr. 75-76), but he denied driv- 
ing the car in the area of Saint Ann’s Church or taking 
the goods from Saint Ann’s (Tr. 69). 

The jury retired to deliberate but returned to ask the 
court if it were possible to find appellant guilty on one 
count and not guilty on the other (Tr. 100). The court 
discussed the question with counsel and with the agree- 
ment of counsel for appellant“ answered the jury’s in- 
quiry as follows: 


It is possible to find the defendant guilty on one 
count and not on the other. In fact, they should be 
considered separately. He may be found not guilty 


* We must note the incredible nature of the testimony that ap- 
pellant, a chronic alcoholic with approximately $30.00 to $40.00 in 
his possession, while on his way to buy wine would stop to purchase 
goods from two strangers for $35.00 (money which could have been 
used for wine) (Tr. 72). 


* Appellant’s trial counsel does not represent him on appeal. 
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y 
101). 


The jury retired again to deliberate and later returned 
verdicts of not guilty on count one and guilty on count 
two. 


ARGUMENT 


Inconsistent verdicts in a two-count indictment do not 
require reversal of the conviction. 


(Tr. 100) 


Appellant claims that his Fifth Amendment right 
against being twice put in jeopardy was Violated by the 
jury’s “inconsistent” verdicts. The law is to the 
Even if the verdicts 


mally 
t inconsistent, 

that the trial court discussed 
$ question concerning a finding 

d not the other (Tr. 100). 
' with the prosecutor that the 
at they could find appellant 
count (Tr. 100). Appellant 
at the jury's findings were 

nviction when he agreed +e-2aC 

ation of verdicts would be 


ppellant, the leading case involving the 
question of inconsistent verdicts is Dunn y, United States, 
284 U.S. 390 (1932). In that case Mr, Justice Holmes 
spoke for the Court: 


Consistency in the verdict is not necessary. Each 
count in an indictment is regarded as if it was 2 
Separate indictment. 284 U.S. at 898. 


This ruling was further explained in United States y. Dot- 
terweich, 8320 U.S. 277 (1943), where the Court noted: 
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Whether the jury’s verdict was the result of care- 
lessness or compromise . - - is immaterial. Juries 
may indulge in precisely such motives or vagaries. 
320 U.S. at 279. 

Inconsistent verdicts have been supported in every other 
federal circuit * and in this jurisdiction as well In the 
recent case of United States Vv. Fox, D.C. Cir. No. 22,785, 
decided June 30, 1970, this Court cited the support for 
inconsistent verdicts in all the federal circuits and noted 
that there must be “consistency within individual counts 
and an ample evidentiary base for conviction.” Slip op. at 
6 n.21. The District of Columbia Court of Appeals has 
also recently allowed inconsistent verdicts in cases where 
the jury has found a defendant guilty of assault but not 
guilty of carrying a weapon used in the assault. Matthews 
v. United States, supra note g:° Branch v. United States, 
supra note &. 

Faced with the unanimity of case law supporting in- 
consistent verdicts, appellant now argues that a new “rule 


of rationality” should be formulated (Appellant’s Br. at 
8). In so doing appellant merely requests that this Court 
disregard all prior case law and rule that inconsistent 


7 Crespo V. United States, 151 F.2d 44 (1st Cir. 1945), cert. dis- 
missed, 327 U.S. 738 (1946) ; United States V. Carbone, 378 F.2d 
420 (d Cir.), cert. denied, 389 U.S. 914 (1967) ; United States V. 
Cindr.ch, 241 F.2d 34 (3d Cir. 1957) 5 United States v. Grow, 394 
F.2d 182 (4th Cir.), cert. denied, 393 U.S. 840 (1968) ; Ehrlich V. 
United States, 238 F.2d 481 (5th Cir. 1956); United States V. 
Shipp, 339 F.2d 185 (6th Cir.), cert. denied, 385 U.S. 903 (1966) ; 
United States v. Hickey, 360 F.2d 127 (7th Cir.), cert. denied, 385 
US. 928 (1966) ; Canaday V. United States, 354 F.2d 849 (8th Cir. 
1966) ; Bryson V. United States, 238 F.2d 657 (9th Cir. 1956), cert. 
denied, 355 US. 817 (1957) ; Speers V. United States, 387 F.2d 698 
(10th Cir. 1967) - 


s Jackson Vv. United States, 114 US. App. D.C. 181, 313 F.2d 572 
(1962) ; Gillars V. United States, 87 US. App. D.C. 16, 182 F.2d 
962 (1950); Matthews V. United States, 267 A2d 826 (1970); 
Branch v. United States, 263 A2d 258 (D.C. Ct. App. 1970); 
Barnes V. United States, 254 A.2d 724 (D.C. Ct. App. 1969). 


2 We note that in the Matthews case the court considered the 
possibility of supporting the assault charge on the basis of the 
“tyssiing” that occurred. 267 A.2d at 820. 
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verdicts are not acceptable. To support his contention he 
relies upon Ashe v. Swenson, 397 U.S. 486 (1970), which 
held that the doctrine of collateral estoppel applies to the 
Fifth Amendment guarantee against double jeopardy.’ 
The Ashe case clearly stands for the proposition that an 
accused cannot be tried twice on the exact same issue. It 
has no application whatever to the question of inconsist- 
ent verdicts. We assume that appellant’s mention of a 
“rational approach” test refers to the language in Ashe 
in which the Court states that “collateral estoppel in crim- 
inal cases is not to be applied with the hypertechnical and 
archaic approach of a 19th century pleading book, but 
with realism and rationality.” Ashe v. Swenson, 397 U.S. 
at 444. This language obviously refers only to the doc- 
trine of collateral estoppel as it applies to double jeopardy 
and has no relevance to the issue in the instant case. Ap- 
pellant’s argument, as we have said, is a transparent and 
unsupported request for this Court to ignore all the a 

plicable case law supporting inconsistent verdicts.” = 


Moreover, in this case the verdicts are not necessarily 
inconsistent. A conviction on the larceny charge is not 
inconsistent with an acquittal on the burglary charge if 
the jury believed that appellant did not formulate the 
necessary criminal intent until he was inside the rectory. 


10In Ashe, although a group of men had been robbed while they 
played cards, the accused was charged by indictment with the rob- 
bery of only one of the victims, Many of the prosecution wit- 
nesses could not identify the accused, and the jury returned a 
verdict of not guilty. The prosecution then re-brought the charges 
by substituting the name of another of the Victims in a new in- 
dictment. At the second trial the prosecution refined its case by not 
calling weak witnesses, and the jury returned a verdict of guilty. 
The Supreme Court ordered the conviction set aside because the 
exact same facts were at issue in both trials. 397 U.S. at 447. 


United States v. Maybury, 274 F.2d 899 (2d Cir. 1960), also 
cited by appellant, has no relevance to the instant case, Maybury 
was a case in which the court distinguished between trial by the 
court and trial by jury “We do not believe we would enhance re- 
spect for law or for courts by recognizing for a judge the same 
right to indulge in ‘vagaries’ in the disposition of criminal charges 
that, for historic reasons, has been granted the jury.” 274 F.2d 
at 903. 
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In noting the lack of evidence of a forced entry, we sub- 
mit that in the early morning hours appellant may well 
have sought refuge in this place of worship. Perhaps he 
entered only in search of food and, upon discovering that 
no one was present in the downstairs area, decided instead 
to relieve the church of a few of its possessions. Since the 
jury could have based its decision on such a theory which 
was consistent with the evidence, we submit that the ver- 
dicts need not be regarded as inconsistent at all. 


CONCLUSION 


WHEREFORE, appellee respectfully requests that the 
judgment of the District Court should be affirmed. 


THoMaAS A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
JEROME WIENER, 
Assistant United States Attorneys. 
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